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HOUSE COMMITTEE ON GOVERNMENT OPERATIONS

Majority Report: Do pass. Signed by 9 members: Representatives Reams, Chair;
Goldsmith, Vice Chair; L. Thomas, Vice Chair; Hargrove; Honeyford; Hymes;
Mulliken; D. Schmidt and Van Luven.

Minority Report: Do not pass. Signed by 5 members: Representatives Rust,
Ranking Minority Member; Scott, Assistant Ranking Minority Member; Chopp;
R. Fisher and Wolfe.

Staff: Steve Lundin (786-7127).

HOUSE COMMITTEE ON LAW & JUSTICE

Majority Report: Do pass. Signed by 11 members: Representatives Padden, Chair;
Delvin, Vice Chair; Hickel, Vice Chair; Carrell; Chappell; Lambert; McMahan;
Morris; Robertson; Sheahan and Smith.

Minority Report: Do not pass. Signed by 4 members: Representatives Appelwick,
Ranking Minority Member; Costa, Assistant Ranking Minority Member; Cody and
Veloria.

Staff: Bill Perry (786-7123).
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Background:

1. Constitutional provisions.

The state constitution includes several provisions relating to government actions and
property.

One type of state constitutional provision generally precludes governments from
giving or lending anything of value to persons or private entities. (See Article VIII,
Sections 5 and 7, Washington State Constitution.) The federal Constitution does not
include similar provisions.

Another type of state constitutional provision prohibits governments from taking
property for public use without paying just compensation and prohibits governments
from depriving a person of property without due process of law. (See Article I,
Section 16, Washington State Constitution, which relates to eminent domain and
actions that are commonly called a "taking" of private property; and Article I, Section
12, Washington State Constitution, which is the Privileges and Immunities provision
and includes what is commonly known as the Due Process and Equal Protection
provisions.) The federal Constitution includes similar provisions.

In a variety of lawsuits, courts have determined whether a particular government
action is an unconstitutional "taking" of private property. Initially, courts only
considered an actual physical occupation of land to constitute an unconstitutional
"taking" of private property. However, in various decisions this century, courts have
expanded restrictions contained in these constitutional provisions and held that a
regulation of private property could constitute an unconstitutional "taking" of private
property. This newer type of taking is called a "regulatory taking" of private
property or an "inverse condemnation."

Among other factors, a court considers the following when determining if a regulation
is an unconstitutional "taking" of private property:

o Whether the regulation destroys a fundamental property right, such as the right to
possess the property, exclude others from the property, or dispose of the property.

o Whether the regulation imposes substantial limitations on the use of property and,
if so, the balance between the purpose of the regulation and the extent of the
reduction in use of and the economic impact on the property.

o The balance between the extent to which the regulation interferes with the
property owner’s reasonable investment-backed development expectations and the
government’s interest in promulgating the regulation.

-2- House Bill Report



o If the regulation prohibits all economically viable or beneficial uses of the
property, whether the regulation enforces nuisance law or other preexisting
limitations on the use of the property.

Generally, the entire parcel as a whole is considered in the analysis and not individual
portions of the parcel.

2. State and local regulations.

State law and local ordinances impose a variety of regulations on private property,
including requirements to obtain a building permit authorizing the construction of a
building, controls on the division of land, restrictions on land uses, and restrictions on
causing air or water pollution. In addition, the State Environmental Policy Act
requires state agencies and local governments to determine if a proposed
governmental action may significantly affect the quality of the environment.

Many of these regulatory programs involve issuing permits or altering a zoning
ordinance to authorize a proposed activity and the applicant is required to file plans,
maps, or studies describing the proposed activity.

A county and city zoning ordinance may allow a variety of differing land uses in
different areas or zones designated within its jurisdiction. Other restrictions limit
construction activities that are allowed on a portion of a parcel, including "set back"
requirements restricting how close to a boundary line a building may be located and
"lot coverage" restrictions on the percentage of a parcel that may be covered with
impervious surfaces.

3. Process to determine if a regulation constitutes an unconstitutional "taking" of
private property.

The state Growth Management Act requires the Attorney General to develop a
recommended "process" enabling state agencies and local governments to evaluate
proposed regulations or administrative actions to assure that such actions do not result
in a violation of the constitutional provisions prohibiting "takings."

This "process" is a summary of case law and includes factors that should be reviewed
by a government when considering the adoption or implementation of regulations.
The Attorney General reports in these materials that most government regulations do
not constitute unconstitutional "takings" of private property.

4. Public nuisances.

State law defines nuisances and public nuisances.
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A nuisance is an unlawful act, or failure to perform a duty, which: (a) annoys, injures
or endangers the comfort, repose, health or safety of others; (b) offends public
decency; (c) unlawfully obstructs the passage on any body of water, park, road or
street; or (d) in any way renders other persons insecure in life or in the use of
property. A party who is injured by a nuisance may bring a lawsuit to enjoin the
nuisance.

A public nuisance is a nuisance that affects equally the rights of an entire community
or neighborhood. In addition, several statutes describe particular activities or actions
that constitute a public nuisance. Among others, statutes declare the following to be
public nuisances: (a) allowing an animal carcass, offal, filth, or noisome substance to
remain in any place to the prejudice of others; (b) obstructing or encroaching upon a
public highway; (c) establishing a powder magazine near a city or town at a point
different from that appointed by the city or town governing body or within 50 rods of
any occupied dwelling; (d) using any building for a trade, manufacture, or
employment that is occasioned by obnoxious exhalations, offensive smells, or
otherwise is offensive or dangerous to the health of people or the public; (e) premises
where liquor is sold to the public in contravention of law; and (f) places where
vagrants resort.

Appropriate public officials, and any person who is specially injured by a public
nuisance, may bring a lawsuit to enjoin a public nuisance. In addition, any person
who is specially injured by a public nuisance may abate or destroy the public nuisance
if such action may be committed without a breach of the peace or doing unnecessary
injury.

5. Assessed valuation for property tax purposes.

The determination of the assessed valuation, or "true and fair" value, of property by a
county assessor for purposes of imposing property taxes must be consistent with land
use regulations and other governmental policies and practices that are in effect when
the appraisal is made.

Summary of Initiative:

1. New statutory standard.

A new statutory standard is established to determine if government regulations
constitute a "taking" of private property for which compensation must be paid. This
new statutory standard is broader than the court established standards determining
whether regulations constitute an unconstitutional "taking" of private property. Many
regulations that do not constitute an unconstitutional "taking" of private property
would appear to constitute a statutory "taking" of private property.
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Except for regulations precluding a public nuisance, any government regulation
limiting the use or development of a parcel of private property "for public benefit" is
considered to be a statutory "taking" of property for which the government imposing
the regulation must pay compensation. The term "for public benefit" is not defined.
The same compensatory requirement applies to any government regulation limiting the
use or development of a portion of a parcel of private property.

Private property includes land, any interest in land, any proprietary water right, and
any crops, forest products, or resources capable of being harvested or extracted that
are protected by the Fifth or 14th Amendments to the United States Constitution.

The compensation that is required to be paid is the reduction in fair market value of
the parcel, or portion of the parcel, attributable to the regulation or restriction.
Compensation must be paid within three months of when the regulation or restraint
occurs. A government may not deflate the value of the property by suggesting or
threatening a designation to avoid paying full compensation to the owner.

A 10 year statute of limitations is established during which a lawsuit may be instituted
for compensation under these provisions. A prevailing plaintiff is entitled to recover
the costs of litigation, including reasonable attorneys’ fees.

The state must compensate another government entity for its liability under these
provisions if a state law or state agency mandates that the other government take the
action causing the liability.

2. Analysis and delay.

A government is prohibited from adopting a regulation of private property or
imposing a restraint of land use unless the government prepares a statement containing
a full analysis of the total economic impact on private property. The analysis must be
available to the public at least 30 days prior to adopting the regulation or imposing
the restraint.

If the government chooses to adopt a proposed regulation of private property or
restraint of land use, only the regulation or restraint with the least possible impact on
private property that accomplishes the necessary public purpose may be adopted.

3. Access to property.

A government shall either provide alternative access to property at its own expense,
or purchase inaccessible property, if the government places restrictions on the use of
public or private property that deprive a landowner of access to his or her property.
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4. Plans, maps, studies, etc.

A government may not require a private property owner to provide or pay for any
studies, maps, plans, or reports used in decisions to consider "restricting the use of
private property for public use." The term "restricting the use of private property for
public use" is not defined.

5. Assessed valuation.

The county assessor shall adjust property valuation for tax purposes and notify the
owner of the new tax valuation, which must be reflected and identified in the next tax
assessment notice.

Appropriation: None.

Fiscal Note: Requested January 13, 1995.

Effective Date of Initiative: Ninety days after the end of the Regular Session, if the
Legislature enacts the Initiative.

Testimony For: (Law & Justice and Government Operations ) Government over
regulates. We should enforce the constitution. Most zoning prohibits nuisances, so
the Initiative does not apply other than for restrictions on portions of a lot. This does
not change the definition of a compensable taking. No laws are repealed. My lots
have been partially taken by government regulations. We have invested all of our
assets in our property -- regulations keep us from using it. If government wants to
protect it; let them buy it. Pass this as is and do not send this to the people. For
years we have been trying to get redress from the Legislature on takings. There is
nothing different in this than the constitution. Set back requirements from streams
and wetlands are too much. Wetland restrictions are particularly unfair to owners of
timber lands. If regulations are enforced, then the Initiative applies. This will end
costly regulations. We are all environmentalists at heart. I don’t want government to
affect my property, or they pay. You can’t control property without buying it

Testimony Against: (Law & Justice and Government Operations) This vastly
expands the definition of takings. Almost all zoning would be subject to
compensation if enforced. Public nuisance exceptions are very narrow. This goes
too far. Many things could be done as part of reg. reform. Zoning protects property
rights and keeps neighborhoods compatible. If a regulation goes too far; address that
regulation. A restriction on 1 percent of a lot amounts to a compensable taking under
the Initiative. Why should government pay for impact studies? Put the Initiative on
the ballot and let the people decide. This would destroy protections that raise
property values. Balance the interests. This will result in endless lawsuits.
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Testified: (Law & Justice and Government Operations) (Pro): Alan and Bonny
Riggs; Arjan Bhafia; Tom Wynne; Ted Cowan; Kathleen Hedlund; Joe Holmquist;
John Berry; Jacquelyn Bonomo; Ed Husmann; Josh Postema; John Gintz; Merton
Cooper; Myrtle Cooper; Mike Nykrem; Dan Wood; Jean Bolton; Jim Stormo; Harvey
LaBorn; Charlotte Horder; Jerome Crioppes; Peggy Sangder; Al Hawkins; Louise
Miller; Bertha Gronberg; Howard Lightfoot; Richard Sanders; Nels Hanson; Richard
Ludwig; Ellis Baumgarner; Charles Kirschbaum; Dennis Reynolds; Robert Monahan;
Glen Aldrich; Allen Erickson; and George Heinrich.

(Con): Gerald Steel; Sherilyn Wells; Tom Donnelly; Warren and Janet Dawes; Ellen
Laray; April Doolittle; Laura Hartman; Polly Dyer; Chris Norman; Peggy Edwards;
Lori Peckol; Anne Robison; Jane Cowen; Linda Carpenter; Christine Pickering;
Thomas Schooley; Sylviann Frankus; Bruce Wishart, Sierra Club; Chris Leman,
Coalition of Washington Communities; Marcy Golde; Naki Stevens, People for Puget
Sound; Linda Knighton; and Eli Sterling, Earthbound Landscaping.
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